CAPITAL GAINS TAX
LECTURE 9 – EXEMPTIONS, RELIEFS AND LOSSES
SLIDE 1
Hello, my name is Sarah Brooks. This online lecture is produced by Leicester De Montfort Law School. It relates to the subject area of Taxation and is Lecture No.9 in the series.  It is the third and final online lecture relating to Capital Gains Tax.
SLIDE 2 –  OUTCOMES
In the previous online lecture, I talked very broadly about how you calculate an individual’s capital gains tax liability and this included being able to utilise any exemptions, reliefs and losses.  In this online lecture I am going to be talking about those three things in a little more detail.  I am going to be talking about the things that are exempt from the charge to capital gains tax, the key capital gains tax reliefs, how they work and the advantages and disadvantages of using those reliefs. Finally, I will be talking about how losses can be used to reduce an individual’s capital gains tax liability.
SLIDE 3 – EXEMPTIONS
Some assets are exempt from the charge to capital gains tax and includes such things as wasting assets in other words things that have a life span of less than 50 years and tangible moveable property such as antiques.  It is important to note then that things such as antiques are only exempt from capital gains tax if the consideration of the disposal of them is less than £6,000.  Another key exemption from capital gains tax is an individual’s private dwelling house.  When you sell your principle private residence this does not give rise to a charge to capital gains tax.  Imagine how much tax we would all have to pay if every time we sold a house we had to pay tax on any gain that we had made in the price of that house.
SLIDE 4 – RELIEFS
A keyway for an individual to reduce their liability to pay capital gains tax and even extinguish their liability to pay capital gains tax is make use of any reliefs that are available. I am going to be talking about the three main capital gains tax reliefs of hold-over relief, roll-over relief and business asset disposal relief.  
SLIDE 5 – HOLD-OVER RELIEF S165
We know a charge to capital gains tax arises when a chargeable person makes a chargeable disposal of a chargeable asset.  If an individual decides to utilise hold-over relief the liability to pay the capital gains tax shifts from the person who is disposing of the chargeable asset, the donor, to the person who is acquiring the chargeable asset, the donee. However, to utilise hold-over relief three key criteria need to be satisfied.  Firstly, the chargeable disposal must be a gift or a sale at an undervalue.  Hold-over relief is not available when the chargeable asset is disposed of for its full market value.  Secondly, the chargeable asset that is being disposed of must be what is known as a business asset, something that is used in a business or for example shares in a company.  It is important to note though that whilst all shares that are not listed on the stock exchange are classed as business assets.  If they are shares in a personal company, they are only classed as business assets if the individual owns 5% of the shares in that company.  Finally, then, to utilise hold-over relief both the donor and the donee have to agree that the tax will be shifted from one to the other.  
SLIDE 6 – HOLD OVER RELIEF S165
An individual has four years in which to decide whether they want to utilise hold-over relief.  If they do decide to utilise hold-over relief then any capital gains tax that is due is held over and not paid until the donee finally disposes of that asset.  The donee is deemed to have acquired that asset at its market value less any gain made by the previous donor.  It is important to note from a tax planning point of view that if an individual decides to use hold-over relief they are not able to utilise the annual exemption or business asset disposal relief as it is one or the other.  Hold-over relief then becomes useless unless the individual has other gains which they can set-off against their annual exemption or business asset disposal relief.
SLIDE 7 – EXAMPLE HOLD OVER QUESTION
We know then when hold-over relief is utilised any gain is held over until the donee ultimately disposes of that asset.  The donee is deemed to have acquired that asset at market value less the donor’s gain.  Let’s see how hold-over relief works in practice by looking at an example.  Let’s assume that Dev gives his share of the partnership to his son Bal, therefore utilising hold-over relief.  The market value of Dev’s share of the partnership is £100,000 although Dev purchased it originally for £40,000.  Dev, therefore, has made a gain on his share of the partnership of £60,000. Bal later sells that share in the partnership for £180,000. Ignoring any other exemptions or reliefs that may be available can you work out what Bal’s gain will be for CGT purposes on the disposal of the share of that partnership.  I suggest that you pause the online lecture at this point and then restart it when you think you have worked out Bal’s gain.  
SLIDE 8 – EXAMPLE HOLD OVER ANSWER
Hopefully, you have calculated Bal’s gain for CGT purposes to be £140,000.  Bal is selling the share of the partnership business for £180,000 and he is deemed to acquire it at its market value of £100,000 less Dev’s original gain of £60,000.  Bal is therefore deemed to have acquired that share in the partnership business for £40,000.  When you deduct this from the £180,000 sale price that leaves Bal with an overall gain of £140,000.  Had Bal actually paid the market value of £100,000 this full amount could have been deducted from the £180,000 sale price which would have then given Bal a gain of only £80,000.  Do you see then by utilising hold-over relief Dev has transferred his capital gain over to Bal.  Bal therefore is deemed to have made a greater gain than he actually has.  
SLIDE 9 – ROLL OVER RELIEF
The second relief available for capital tax purposes is roll over relief.  Unlike hold-over relief where the capital gains tax is actually pushed onto another person roll-over relief applies by deferring the capital gains tax liability to a later date.  There are two different kinds of roll-over relief.  Firstly, roll-over relief on the replacement of a qualifying business asset and secondly roll-over relief on the incorporation of a business.  As with hold-over relief it is important to note from a tax planning point of view that if an individual decides to use either of the roll-over reliefs that are available they can’t use their annual exemption or business asset disposal relief.
SLIDE 10 – ROLL OVER RELIEF – REPLACEMENT ASSET S152
Roll-over relief on a replacement asset is available under section 152 of the Taxation of Chargeable Gains Act.  It applies when an individual disposes of an asset, therefore making a chargeable gain, and replaces that asset.  The way it works is that any capital gain that is made on the disposal of the original asset is then rolled into the replacement asset and any tax isn’t paid until that replacement asset is ultimately sold.  It is important to note that to use this relief the disposal has to be a qualifying business asset and this doesn’t include shares.  The replacement asset also must be purchased within a specific time frame.  It must be purchased either twelve months before the original disposal or up to three years afterwards.  It is also important to note then that the asset that is being disposed of and the replacement asset do not have to be identical provided they both fall within the category of a qualifying business asset.  
SLIDE 11 – ROLL OVER RELIEF – REPLACEMENT ASSET S152
As I have already mentioned if you use this relief any gain that you make on the original disposal is then rolled over into the replacement asset and the replacement asset is deemed to be acquired at market value less the original gain.  An individual then has four years to claim roll over relief after the original disposal.  
SLIDE 12 – ROLLOVER RELIEF – INCORPORATION OF BUSINESS S162
Rollover relief on the incorporation of a business is available under Section 162 of the Taxation of Chargeable Gains Act.  This applies when an individual or a partnership decides to transfer their business as a going concern to a company wholly or partly in consideration for shares in that company.

Any gain that the individuals and partners make then on selling their business to the company is rolled over into the shares that they receive and any capital gains tax is paid when the shares are ultimately sold.

SLIDE 13 –BUSINESS ASSET DISPOSAL RELIEF
Business asset disposal relief is a relief that is available for capital gains tax purposes and this was first introduced on the 6th April 2008 but on its introduction was referred to as Entrepreneur’s Relief. Business asset disposal relief removes part of the gain that is made on certain business disposals, therefore reducing the individual’s overall liability to pay capital gains tax.

Business asset disposal relief is only available when an individual makes a qualifying business disposal.  What constitutes a qualifying business disposal depends on the type of interest being disposed of.

Let’s take a look at these different interests next. 

SLIDE 14 – BUSINESS ASSET DIPSOSAL RELIEF CONT.
Let’s consider business asset disposal relief in respect of a business interest which is a sole trade or a partnership interest. To qualify for the relief the individual must be disposing of all, or part of their business interest as going concern and they must have owned their interest for at least 2 years. 

If you are closing a business instead, the assets being disposed of must have been used in the business at the time the business is closed, the individual must have owned their interest for at least 2 years ending with the closure of the business and the assets must have been disposed within 3 years to qualify for the relief. 

SLIDE 15 – BUISNESS ASSET DISPOSAL RELIEF CONT. 
Where there is a qualifying business disposal of a sole trade or partnership interest only assets for the purposes of the business carried on by the individual or partnership are eligible for relief. 

Company shares and securities and any other assets held as investments are specifically excluded from this definition. Goodwill is also excluded from being a relevant business asset when the disposal is by an individual to a close company in which he or his associates are participators. A close company is a company controlled by five or fewer participators, or any number of participators who are also directors. A participator is a person owning, or having the right to acquire, shares in a company. 
SLIDE 16 – BUSINESS ASEET DISPOSAL RELIEF CONT. 

Next, let’s look at business asset disposal relief in the context of disposing of company shares or securities. 

To qualify the individual must satisfy both of the following criteria and the criteria must apply for at least 2 years up to the date the shares are disposed of. 

Firstly, the individual must be an employee or an office holder of that company, so for example a director of the company. Secondly the company’s main activities are in trading (rather than non-trading activities like investment) - or it’s the holding company of a trading group.
SLIDE 17 – BUSINESS ASSET DISPOSAL RELIEF CONT. 
In addition to the above criteria in relation to the disposal of shares, for at least 2 years before an individual disposes of their shares, the business must be a personal company. This means that the individual must have at least 5% of both the shares and the voting rights. In addition, the individual must also be entitled to at least 5% of either the profits that are available for distribution and assets on the winding up of the company or at least 5% of disposal proceeds if the company is sold. 
If the number of shares the individual holds falls below 5% because the company has issued more shares, the individual may still be able to claim business asset disposal relief.

If the company stops being a trading company then the individual can still qualify for relief if they dispose of their shares within 3 years. 

There are also other rules depending on whether the shares are from an Enterprise Management Incentive, but these rules and regulations sit outside the scope of this course. 
SLIDE 18 – BUSINESS ASSET DISPOSAL RELIEF CONT. 

Let’s now move on to associated disposals. Sometimes assets used by the business are not owned by the business but are owned separately by an individual. Disposals of such assets my qualify for relief if the assets were used for the purposes of the business by an individual in a partnership if the person was a partner or a company in which the individual’s shares qualify as company shares as per the previous slide. 
Disposal of such assets only qualify if the disposal of such assets is associated with a qualifying disposal of the individual’s interest in the partnership or company shares and if the disposal is part of the withdrawal of the individual from the business, carried on by the partnership or company. Withdrawal means reducing the partnership share by at least 5% of the partnership assets or reducing the shareholding by at least 5% of the share capital. 
To be a qualifying disposal, the asset in question, must have been owned by the individual for at least 3 years and used throughout the period of 2 years and ending with the earlier of the disposal of the interest or shares to which the disposal of the asset is associated or the closure of the business of the partnership or company which used the asset. 
SLIDE 19 – BUSINESS ASSET DISPOSAL RELIEF CONT. 

In terms of application of the relief, if the conditions of business asset disposal relief are satisfied then a special tax rate of 10% apply to the gains concerned.
There is a lifetime cap of £1,000,000 for disposals made after 11 March 2020. Gains that qualify for business asset disposal relief are taxed before those that do not qualify. It is also important to remind ourselves that business asset disposal relief cannot be claimed when using roll over or hold over relief. It is also important to note that when claiming business asset disposal relief, the annual exemption can be used to reduce the gain before the business asset disposal relief rate is applied.
SLIDE 20 – BUSINESS ASSET DISPOSAL RELIEF CONT. 

Let’s have a look at how business asset disposal relief applies to a practical scenario.  Let’s assume that A makes a qualifying business disposal that results in a gain of £450,000. We know that we can use business asset disposal relief as A has made a qualifying business disposal. Firstly, we can reduce A’s gain by the annual exemption of £12,300. As I have said, a key advantage of business asset disposal relief is that an individual can still use their annual exemption. By deducting the annual exemption, A’s gain is now reduced to £437,700. Because we are using business asset disposal relief, his gain is taxed at the reduced rate of 10% resulting in a capital gains tax liability of £43,770. 
SLIDE 21 – LOSSES
As with income tax then it is possible when you make a chargeable disposal of a chargeable asset you don’t get a gain, but you make a loss.  If this is the case, then those losses can set off against capital gains you have made on disposals.  If this is the case, you first must set off your losses against any chargeable gains that have been made in the same tax year and then if all of the loss still hasn’t been absorbed you can then use it to set off against any chargeable gains that are made in the following year.  This can then go on indefinitely until all your losses have been absorbed.  
SLIDE 22 – ANNUAL EXEMPTION/RATE OF TAX
Now that we have looked at exemptions, reliefs and losses in a little more detail please remember that if you are calculating an individual’s capital gains tax liability you will now go ahead and apply the annual exemption, if available, and the appropriate rate of tax as I explained in the previous online lecture which was lecture 8 in the series.  
We have now finished the three online lectures that relate to capital gains tax.  Please ensure that you now read the relevant chapters in Foundation Course Manual and complete the exercises required for the capital gains tax small group session.  
