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Question 1

Registered Land

A.

(i) Yes – as this is the granting of a lease for a term of more than 7 years.
(ii) Yes – since the Land Registration Act 1997 came into force (this extended the triggering events requiring compulsory first registration under section 123 of the Land Registration Act 1925).
(iii) No – the Land Registration Act (LRA) 2002 required leases granted for a term of more than 7 years or leases assigned with a term of more than 7 years unexpired to be registered at the date of the grant or assignment whichever is relevant.  In this scenario the lease would have been registered when it was granted in 2009.

B.


Pursuant to section 27 of the LRA 2002 the answers are as follows: 

(i) Yes.
(ii) Yes.

C.


(i)
Yes - Deepa will be subject to a Local Land Charge as it is an unregistered interest which will override a registered disposition under Schedule 3, paragraph 6 of the LRA 2002.
Background:  Section 3 of the Local Land Charges Act 1975 requires district, metropolitan & London Borough Councils to maintain local land charges register.  There are two categories of local land charge:
a. financial charges for work carried out by relevant Local Authority, and
b. restrictions on use of land.

Registration of a local land charge on the correct part of the register maintained by relevant local authority is deemed to be notice of the charge to all persons for all purposes.  Therefore, a buyer is bound by any registered charges whether or not they search the register.  Local Land Charges will not usually be revealed on the Registers of Title.

(ii) No - Deepa will not be bound by this unless prior to the disposal to her it was appropriately protected by being registered on the freehold title of 11 The Palms – see Part 4 of the LRA 2002.

D.


(i) No – Deepa would still be bound by it.
(ii) Yes – Deepa is now bound by it because sections 29 and 30 of the LRA 2002 still have a requirement of valuable consideration.  So, section 28 applies.

Question 2

Unregistered Land & Third Party Rights

The property was conveyed to Letwin Stowe in his sole name, so the legal estate is vested in Letwin.  Letwin’s wife has resided in property since it was acquired in 1993.

Here Letwin’s wife is not a legal owner of Forge Cottage but may, on the facts, have some form of third party rights in the property.  

Firstly, consider the Land Charges Act 1925.  Is the wife’s interest registrable as a Central Land Charge?  She has a right capable of being registered as a Class F Land Charge, namely a spouse’s statutory rights under the Family Law Act 1996 (which repealed the Matrimonial Homes Act 1983).  This relates to a wife’s/husband’s/civil partner’s right to occupy the family home.

Therefore, the buyer would need to undertake a Central Land Charges search prior to completion, against the name of the estate owner – Letwin Stowe.  The search must be undertaken against his full, correctly spelt name & for the period of his occupation – 1993 to 2022.  
Pursuant to section 198 of the Law of Property Act 1925 registration of a Central Land Charge is deemed to constitute actual notice of the interest to a buyer.  If not registered, a buyer for valuable consideration will take property free of the Class F land charge.

Remember, though, that the Class F only protects the spouse’s right to occupy – it is not a method of “protecting” his or her equitable interest, if any.  However, the fact that a Class F is registered will put the buyer on notice of the spouse’s existence, and the buyer or his/her solicitor should then make enquiries as to whether the spouse has an equitable interest.   

Even if not so registered, other “checks” the buyer/his solicitor will undertake as part of the conveyancing process (which we will consider later on in the Property Law and Practice course) should mean that any potential equitable interest the wife has is spotted.

So here, as well as having the right to occupy and thus register a Class F, the wife may have an equitable interest which is not capable of registration as detailed above.  She may have contributed to the purchase price or improvements to the property undertaken since 1993 or acted to her detriment & the intention of the parties was that she acquired an equitable interest in the property.  If so, then she may have an equitable interest (an interest in the proceeds of sale).  Letwin would then hold the property on trust for both of them.   A constructive or resulting trust would have arisen.

For the buyer to take the property free from any relevant equitable interest on first registration, he must prove that he is a “bona fide purchaser for value of the legal estate without notice of the equitable interest”.  “Bona fide” means acting in good faith.  In this situation the “Doctrine of Notice” applies.  

There are 3 types of notice:

a. Actual meaning the buyer knew about the interest.  This may or may not be relevant here.  More information is required.
b. Constructive meaning the buyer is deemed to know about any interest which s/he could have discovered by making usual searches & enquiries, i.e., inspect the property.  Remember Hunt –v- Luck [1901] 1 Ch 45. Again, this may or may not be relevant.  More information is required.
c. Imputed meaning the buyer cannot hide behind his agent (i.e., solicitor!).  If the agent would be fixed with actual/constructive notice as a result of enquiries undertaken, then so is the buyer.  This may or may not be relevant here.  More information is required.

So, make proper searches/enquiries! 

If it is determined that Letwin’s wife does have an equitable interest, then include appropriate provisions in the contract to ensure that the buyer does not acquire the property subject to her interest(s).   

In terms of the equitable interest, the best way of doing this is by appointing a second trustee.  Payment of purchase monies to two trustees will overreach her equitable interest.  Letwin’s wife would be the most sensible person to appoint.  

Also, include in the contract an obligation to remove the Class F land charge (if one exists).  Best practice would be to include a special condition in the contract requiring Letwin’s wife to sign the relevant form to ensure removal of the Class F land charge.  Therefore, make his wife a party to the contract.  The Standard Conditions of Sale have provisions whereby an “Occupier” can be made a party to the contract.
Question 3

Easements

Macy owned 1 Holly Way.  She allowed the owner of 2 Holly Way to walk across 1 Holly Way.  Later Macy acquired 2 Holly Way.  Macy now owns the dominant & servient tenements.  Macy intends to sell 1 Holly Way but still wants to exercise the right of way across No.1 which No.2 originally benefited from.

Easements confer rights to use someone else’s land in some way or prevent it being used in a certain way.  The following requirements must be satisfied:

(a) There must be a dominant & servient tenement.
(b) The right must accommodate/benefit dominant land.
(c) The dominant & servient land must not be both owned & occupied by the same person.
(d) The right must be capable of being an easement, E.g., sufficiently precise.

Implied reservations (in favour of a seller) are generally confined to easements of necessity or intended easements (i.e., support on a semi-detached house).
Section 62 is the rule of implied grant where land is in separate occupation (E.g., part of land occupied by a tenant who then purchases the freehold reversion from the landlord). Section 62 passes to the buyer all rights which have up until then been enjoyed, i.e., in the form of licences, & passes these rights in the form of easements.  So, it elevates certain permissions into easements.

The rule in Wheeldon v Burrows operates to implicitly grant easements to a buyer.  Here Macy is attempting to grant rights which were used by her up to the date of sale over her own land (quasi easements) to benefit her retained land and burden the land being sold to the buyer.  It is not possible to use the rule in Wheeldon v Burrows, and so to gain the necessary right it must be expressly stated in the document transferring the property.

(i) Can she rely on section 62 of the LPA 1925?

No.  Section 62 does not apply so as to reserve easements.

(ii) Can she rely on the rule in Wheeldon v Burrows?

No.  This rule also does not operate so as to reserve easements.

So, to ensure that a right of way is enjoyed appropriate provisions will need to be inserted in the contract and the subsequent document recording the transfer of the legal estate.

Question 4

Covenants

A.
What type of covenant is a covenant to keep something in good repair? 

Positive covenant.


Between the original covenantor (owner of house) who was subject to the covenant and the original covenantee (owner of cottage) who had the benefit of the covenant there was no problem with enforcement because there was privity of contract.


However, now both properties have been sold and so it is necessary to consider if the burden of the covenant has passed with the servient land &/or if the benefit of the covenant has passed with the dominant land?


In equity, the benefit will pass to a successor of a covenantee provided:

· The covenant touches and concerns land (ie, affects value or enjoyment).
· The benefit is appropriately assigned, etc. - check the wording of the conveyance.

In equity, the burden will pass to successors in title of the covenantor if the principles in Tulk v Moxhay are satisfied.  Here they are not because we are dealing with a positive covenant & for Tulk v Moxhay to apply the covenant must be negative/restrictive.

Therefore, here, the covenant is not directly enforceable.  The only potential means of enforcement is indirect via a chain of indemnity covenants.  This is based on the continuing liability of the original covenantor who could be sued for a later breach.  Therefore, it will be necessary to check the title deeds to establish if such a chain exists.
B.
This property is unregistered and assuming it is freehold. Both the 1920 and 1950 covenants are not registered.

(a) Pre-1926 covenants are expressly excluded from the requirement to register them as Central Land Charges.  Therefore, to establish whether Anita would be bound by the 1920 covenant you would need to consider whether she had notice of it before she acquired the property.  If she did then she would be bound.  

In that situation when she acquired the property she should have considered:

- Restrictive Covenant Indemnity Insurance to cover her for any loss,

- an application to the Upper Tribunal (Lands Chamber) for modification/removal of covenant or

- whether she should attempt to trace the person with the benefit of the covenant to seek a release.

(b) Was the 1950 covenant registered as D(ii) Central Land Charge at the time Anita acquired the property?  If it was, then Anita would have acquired the property subject to the covenant – section 198 of the Law of Property Act 1925.  If it wasn’t registered, then it could not be enforced provided she was the purchaser of the legal estate for money or money’s worth.

Note to students: If Classes A, B, C (i) - (iii) & F are not registered then a purchaser for valuable consideration will take free from them.
If Classes C (iv) & D (i) - (iii) are not registered they cannot be enforced against a purchaser of legal estate for money or money’s worth.

Example – an agreement to convey land in consideration of marriage is valuable consideration but not money or money’s worth because it is not possible to put a financial valuation on marriage.
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